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STATEMENT OF THE CASE
Nature

Of The Case
Justin Brian Pittelko appeals

guilty plea to possession 0f

from the judgment 0f conviction entered upon

methamphetamine.

his conditional

Speciﬁcally, he challenges the district court’s

denial of his motion t0 suppress.

Statement

On

Of The

Facts

And Course Of The Proceedings

the evening 0f April 11, 2019, Ofﬁcer Lauren Pierson of the Post Falls Police

Department received a
(Supp. Tr., p.6, L.18

—

call

from dispatch about a “verbal domestic” occurring

Ofﬁcer Pierson also received information

p.8, L.4.)

in a neighborhood.

that the altercation

involved Justin Pittelko and his Wife, and that Pittelko was threatening to slash his Wife’s

tires.

(Supp. Tr., p.8, Ls.2-17; p.15, Ls.6-14.) Ofﬁcer Pierson was also aware, from a probation ofﬁcer,
that Pittelko

was “possibly using and dealing drugs.” (Supp.

Ofﬁcer Pierson and another ofﬁcer responded

When Ofﬁcer Pierson arrived at the
heard two

women

to the scene.

screaming from across the

— p. 14,

street.

(Supp. Tr., p.15, L.20

SUV and the house.

—

her.

(Supp. Tr., p.16, L.17

(Supp. Tr., p.18, Ls.1-1

1.)

Pittelko

showed

to

—

p.19, L.4.)

Ofﬁcer Pierson made another command

towards him, t0 which Pittelko responded by taking a couple 0f steps

remaining on the other side of the
time, Pittelko

was

SUV from Ofﬁcer Pierson.

also arguing with people across the street as

Ofﬁcer

— p.17,

show

Tr., p.17,

for Pittelko t0

down

his

his hands, but

walking back towards the residence rather than towards Ofﬁcer Pierson. (Supp.

Ls.24-25; p.18, L.25

L.16.)

p.16, L.3.)

Concerned about the lack of Visibility, Ofﬁcer Pierson commanded Pittelko

hands and come over towards
started

(Supp. Tr., p.13, L.13

Ls.13-18.)

scene and was walking up to Pittelko’s residence, she

Pierson then saw Pittelko standing between an
L.12.)

Tr., p.13, Ls.3-12; p.14,

come

the driveway, but

(Supp. Tr., p.19, Ls.5-13.) At this

Ofﬁcer Pierson

tried to get

him

t0

direct his attention towards her. (Supp. Tr., p.19, Ls.15-22.)

Ofﬁcer Pierson’s commands, and despite her discomfort

walked

t0

Where

Pittelko stood behind the

SUV.

1.)

At

this point, Pittelko stated

to get

t0 pat

—

1:30.)

—

1:45.)

At some

point,

people across the

street.

— p.20,

L.4.)

him down for weapons. (Supp.

Tr., p.20,

it.

(Supp. Tr.,

at Pittelko

not t0 reach

scene. (Supp. Tr., p.20, Ls.1 1-14; Defense

Ofﬁcer Pierson punched Pittelko

him to comply With her commands. (Supp.

comply with

Ofﬁcer Pierson eventually

Ofﬁcer Pierson yelled

weapon and called for a backup to respond to the

Exhibit A, 1:20

in doing so,

he had a weapon and began reaching for

p.20, Ls.1 1-14; Defense Exhibit A, 1:20

for the

Pittelko failing to

(Supp. Tr., p.19, L.23

Ofﬁcer Pierson told Pittelko she was going
Ls.5-1

With

in the face in

Tr., p.47, Ls.9-16.) Pittelko

an

effort

continued t0 yell

at

(Defense Exhibit A, 1:25 — 1:50.) Before she could locate and remove

any weapons, Ofﬁcer Pierson placed Pittelko

in handcuffs.

(Supp. Tr., p.21, L.23

—

p.22, L.3;

Defense Exhibit A, 1:45 — 2:00.) Ofﬁcer Pierson observed that Pittelko was wearing two pairs of
jeans and a jacket over a sweatshirt, and that there were very large bulges in the jacket and pants

pockets that Ofﬁcer Pierson was concerned could contain weapons. (Supp.
L.7; p.24, Ls.2-14.)

Ofﬁcer Pierson told Pittelko over

but Pittelko continued to reach for
Tr., p.23, Ls.6-8; p.24,

it

Tr., p.20,

L.23 — p.21,

six times to stop reaching for his

instead of telling Ofﬁcer Pierson

where

it

was

weapon,

located. (Supp.

Ls.16-19.)

After searching several of Pittelko’s pockets, and after continuously yelling at Pittelko t0
stop reaching for any weapons,

Ofﬁcer Pierson recovered a knife contained

tucked into Pittelko’s jeans and afﬁxed to his
a bulge that she

felt

belt.

(Supp. Tr., p.23, L.9

in a sheath that

— p.24,

L. 1

.)

was

After feeling

could be another weapon, Ofﬁcer Pierson searched for and located a second

knife from another pocket.

(Supp. Tr., p.26, Ls.6-12; p.27, L.14

—

p.28, L.10.)

While Ofﬁcer

Pierson was recovering the knives, she smelled the odor 0f fresh marijuana coming from Pittelko’s

person. (Supp. Tr., p.26, L.13

— p.27,

L.1; p.44, Ls.4-18.)

Ofﬁcer Pierson told Pittelko

that ifnot

for his continuous reaching for his knife, she

would not have even detained him (Defense Exhibit

A, 2:25 — 2:33, 3:41 — 3:50, 5:48 — 6:00), and

that she

his wife told her (Defense Exhibit

it

was

Pittelko gave unclear

where

it

him

that she could smell marijuana

located. (Supp. TL, p.29, Ls.2-3;

that if he did not tell her

t0 let

on What

g0, depending

A, 6:52 — 7:05).

Ofﬁcer Pierson next told Pittelko

him Where

was going

on

his person,

and asked

Defense Exhibit A, 7:45 — 7:50.) She told him

was, she would search for

it.

(Defense Exhibit A, 7:50 — 8:02.)

and conﬂicting answers regarding the marijuana’s

location,

and Ofﬁcer

Pierson struggled for several minutes searching the particular pockets referenced by Pittelko.

(Defense Exhibit A, 8:01 — 11:00.) Before ﬁnding the marijuana, Ofﬁcer Pierson
edges 0f the broken stem of a glass pipe.
L.

1 .)

(Supp. Tr., p.30, L.19

She pulled out the pipe, Which she believed

to

(Supp. Tr., p.31, L.1

observed that the

a

methamphetamine. (Supp.

contained
Tr., p.3

1

,

cloudy,

White

p.32, L.10.)

substance

that

Ls.1 1-16.) During these searches,

rubber container concealed 0n Pittelko’s person. (Supp.
this container,

—

Tr., p.34,

the sharp

p.31, L.3; p.31, L.20

be a drug pipe based upon

located and recovered the marijuana.

pipe

—

felt

Ls.23

its feel,

—

p.32,

and then

Ofﬁcer Pierson then

was

consistent

Ofﬁcer Pierson also

With
felt

a

— p.35, L9.) She removed

which was ultimately found to contain methamphetamine. (Supp.

Tr., p.41, Ls.1 1-

14.)

After Ofﬁcer Pierson consulted with other ofﬁcers at the scene, including about her use 0f
force While trying t0 detain Pittelko (Supp. Tr., p.46, L.20

— p.47,

L.16), Pittelko

was

arrested and

charged With possession of methamphetamine, and cited for possession 0f paraphernalia,
possession 0f marijuana, and obstructing an ofﬁcer (Supp.

Tr., p.49,

L.22 — p.50, L.19; R., pp.15-

18, 55-57). Pittelko

ﬁled a motion to suppress evidence recovered during the search ofhis person.1

(R., pp.71-72, 88-98.)

The

state

pp.79-87; Supp. Tr., p.62, L.6

argued that the search was a lawful search incident t0

— p.67,

arrest.

L.14.)

At the suppression hearing, Ofﬁcer Pierson testiﬁed, and her bodycam Video of the

was admitted

into evidence.

(R.,

(Supp. Tr., p.6, L.13

—

p.59, L.4; Defense Exhibit A.)

incident

The

district

court recognized, but distinguished, the holding in State V. Lee, 162 Idaho 642, 402 P.3d 1095
(2017), and concluded that the search

was

exception t0 the warrant requirement (Supp.
factual

L.6

constitutional under the search incident t0 arrest

Tr., p.68,

ﬁndings and legal conclusions verbally

— p.83,

at the

L.6

—

p.83, L.19).

The court entered

its

conclusion 0f the hearing (Supp. TL, p.68,

L.19), and then entered a separate written denial order (R., pp.121-122).

Pittelko entered a conditional guilty plea t0 all four charges, preserving his right t0 appeal

the district court’s denial 0f his motion to suppress.

L.1

1.)

The

district court

(R., p.131; 10/18/19

TL, p.87, L.8 — p.92,

imposed a uniﬁed three-year sentence with one-and-a—half years ﬁxed,

but suspended the sentence and placed Pittelko on probation for two years.
12/18/19 TL, p.109, L.8 — p.112, L.9.)
credit for time served for the three

(R.,

pp.142-145;

The court imposed concurrent sentences encompassing

misdemeanor convictions.

(R.,

pp.139-141; 12/ 1 8/ 19

Tr., p.1 12,

Ls.17-24.) Pittelko timely appealed. (R., pp.160-165.)

1

Pittelko also

moved

t0 suppress statements

this as a distinct challenge

0n appeal.

he made t0 the ofﬁcers

(R., p.72),

but does not raise

ISSJ
Pittelko states the issue

Did the

on appeal

district court err in

as:

denying Mr. Pittelko’s motion t0 suppress?

(Appellant’s brief, p.6.)

The

state rephrases the issue as:

Has

Pittelko failed to

show

that the district court erred

by denying

his

motion

t0 suppress?

ARGUMENT
Pittelko

A.

Has Failed T0 Show That The

District

Court Erred

BV Denying His Motion To

Suppress

Introduction

Pittelko

contends that the

(Appellant’s brief, pp.7-1

1.)

district

court erred

by denying

his

motion

to

suppress.

Speciﬁcally, Pittelko contends, pursuant t0 State V. Lee, 162 Idaho

642, 402 P.3d 1095 (2017), that the search incident t0 arrest exception t0 the warrant requirement
did not apply in this case because Ofﬁcer Pierson’s statements to Pittelko and other circumstances

him

existing during the encounter indicated that the ofﬁcers did not intend t0 arrest

until their

search revealed additional contraband. (Id.) However, a review ofthe totality 0f the circumstances

0f the encounter and application of appropriate deference to the court’s factual ﬁndings and
credibility determinations demonstrate that, unlike in

of the

fruits

of the search incident to

arrest,

and

ﬂ, an arrest was going t0 occur regardless

that the search

was justiﬁed by

the

two

historical

rationale for that warrant exception.

B.

Standard

Of Review

The standard of review of a suppression motion
on a motion

is

bifurcated. Generally,

When

to suppress is challenged, the appellate court accepts the trial court’s

that are supported

by

substantial evidence

ﬁndings of fact

and not clearly erroneous, but exercises

the application 0f constitutional principles to the facts as found. State

V.

a decision

free

review 0f

Atkinson, 128 Idaho 559,

561, 916 P.2d 1284, 1286 (Ct. App. 1996).
“[I]n conducting that review the appellate court ‘should take care both t0 review

0f historical

fact

ﬁndings

only for clear error and t0 give due weight t0 inferences drawn from those facts

by resident judges and

local

P.3d 52, 58 (2010) (quoting

law enforcement ofﬁcers.”‘ State

Omelas

V.

V.

Munoz, 149 Idaho

121, 127, 233

United States, 5 17 U.S. 690, 699 (1996)). “Findings of fact

are not clearly erroneous if they are supported

by

substantial

and competent evidence. Decisions

regarding the credibility of Witnesses, weight t0 be given t0 conﬂicting evidence, and factual
inferences to be

drawn

(internal quotation

C.

The

are also Within the discretion 0f the trial court.”

I_d.

233 P.3d

at 128,

at

59

marks omitted).

District

Court Correctly Denied Pittelko’s Motion To Suppress

Pursuant to the Fourth

Amendment of the United

States Constitution “[t]he right of the

people t0 be secure in their persons, houses, papers, and effects, against unreasonable searches and
seizures, shall not

be violated.” U.S. Const. amend. IV.

unreasonable unless
requirement.”

Coolidge

V.

it

falls

“A

warrantless search

Within certain special and well-delineated exceptions t0 the warrant

State V. Kerley, 134 Idaho 870, 873, 11 P.3d 489,

New Hampshire,

988 P.2d 700, 705

(Ct.

presumptively

is

403 U.S. 443, 454-55 (1971); State

492

(Ct.

V. Ferreira,

App. 2000)

(citing

133 Idaho 474, 479,

App. 1999)).

“Searches incident to arrest are one of the well-established exceptions t0 the warrant
requirement.” State

California,

V.

LaMay, 140 Idaho 835, 838, 103 P.3d 448, 451

395 U.S. 752, 762-63 (1969). “Pursuant

enforcement ofﬁcers

may

(2004);

ﬂ alﬂ

Chimel

t0 the search incident to arrest exception,

search an arrestee incident t0 a lawful custodial arrest.”

V.

law

State V. Lee,

162 Idaho 642, 649, 402 P.3d 1095, 1102 (2017). “For an arrest to be considered lawful,

be based on probable cause” to believe the arrestee has committed a crime. State

V.

it

must

Bishop, 146

Idaho 804, 816, 203 P.3d 1203, 1215 (2009) (citations omitted).
In Rawlings V. Kentucky,

448 U.S. 98 (1980), the United

States

Supreme Court addressed

the question of Whether the search incident to arrest exception to the warrant requirement could

apply Where the arrest occurred after the search.
arrest

The Court concluded

that “[W]here the formal

followed quickly on the heels 0f the challenged search of petitioner’s person,

we do

not

believe

it

particularly important that the search preceded the arrest rather than Vice versa.”

Rawlings, 448 U.S.
(9th Cir.

at

110 (citations omitted);

ﬂ

also United States V. Smith,

389 F.3d 944, 951

2004) (“Rather, When an arrest follows quickly on the heels 0f the search,

it

particularly important that the search preceded the arrest rather than Vice versa.” (quotation

is

not

marks

omitted».
In

question

E,

162 Idaho 642, 402 P.3d 1095, the Idaho Supreme Court analyzed a different

— whether

the search incident to arrest exception applies

when an ofﬁcer

has probable

cause t0 arrest a suspect, but has afﬁrmatively decided not t0 arrest the suspect until after a search
reveals contraband. In that case, an ofﬁcer pulled Lee’s vehicle over and learned through dispatch

that

Lee had a suspended

402 P.3d

driver’s license. Lee, 162 Idaho at 645-646,

ofﬁcer frisked Lee and found several cylindrical containers.

I_d.

at

at

1098-1099. The

646, 402 P.3d at 1099.

The

ofﬁcer told Lee that he was “going t0 get a citation for driving Without privileges,” and then
detained Lee

by placing him

and found a powdery residue.

in his patrol vehicle.

Li.

The

state

Li.

The ofﬁcer then searched

charged Lee with possession of controlled substances,

possession of drug paraphernalia, and driving without privileges.

Among

the containers

I_d.

other issues, the Court considered whether the search of the containers could be

justiﬁed under the search incident to arrest exception to the warrant requirement. Li. at 649-653,

402 P.3d

two

at

1102-1 106. The Court noted that the search incident t0 arrest exception

historical rationales: “(1) the

(2) the

need

Knowles

V.

need

t0

Iowa, 525 U.S. 113, 116 (1998)).

going to occur

if

justiﬁed by

disarm the suspect in order to take him into custody, and

t0 preserve evidence for later use at trial.”

concluded that a search incident to arrest

is

is

Li. at 650,

402 P.3d

at

1103 (quoting

Considering these historical rationales, the Court

not constitutionally reasonable when: (1) no arrest was

not for the ofﬁcer’s discovery of the fruits 0f the search; and (2) no further

evidence 0f the crime for which the ofﬁcer had probable cause would be found in the search. Li.
at

651-652, 402 P.3d

at

1104-1 105.

The Court next discussed how

it

would determine Whether an

arrest

was going

t0 occur if

not for the discovery of the fruits of the search:

We

determine

if

an arrest

is

going to occur based 0n the

of the

totality

circumstances, including the ofﬁcer’s statements. While the subjective intent of an

ofﬁcer

is

usually not relevant in Fourth

Amendment

analysis, statements

made by

the ofﬁcer of his intentions along With other objective facts are relevant in the
totality

0f circumstances as t0 whether an

arrest is to occur.

occur, and obj ectively the totality 0f the circumstances
to occur,

If

show an

an arrest does not
going

arrest is not

an ofﬁcer cannot justify a warrantless search based on the search incident

to arrest exception.

Li. at 652,

402 P.3d

at

1105.

In reviewing the totality of evidence surrounding the trafﬁc stop in

ﬂ, the Idaho Supreme

Court noted the ofﬁcer’s statement t0 Lee that Lee would be cited for driving without privileges —
the only crime for

402 P.3d

at

which the ofﬁcer possessed probable cause prior

1105-1 106. The Court also noted

that, in

Lee a

citation for driving without privileges

the containers, and

Li. at

at 1104.

ﬁnding controlled substances
to

an intended

citation,

and

The Court concluded

all

of the evidence that was needed to

that charge

that

n0

would be found

arrest

in the containers, that the search

was

in

such a search.

t0 occur prior to the ofﬁcer

was therefore a search

incident only

that the search incident t0 arrest exception t0 the warrant requirement

could thus not justify the search. Li.

at

652-653, 402 P.3d

Signiﬁcantly, Lee did not hold that the state

was

at

1105-1 106.

required, in order for the search incident

to arrest exception t0 apply, to afﬁrmatively demonstrate that the

suspect before the search.

652-653,

had already been obtained before the search of

no additional evidence supporting

65 1, 402 P.3d

Li. at

considering the historical rationale for the

search incident to arrest exception of evidence preservation,

issue

to the search.

ofﬁcer planned not t0 arrest the

Likewise, other authorities cited by the Idaho Supreme Court in

E

that held that the search incident to arrest exception

after the

was

inapplicable in those cases, did so only

evidence afﬁrmatively and clearly demonstrated that the ofﬁcer planned not to arrest the

E

suspect until the search revealed contraband.

2014) (ﬁnding the search incident to

People

V.

Reid, 26 N.E.3d 237, 238-240 (N.Y.

arrest exception inapplicable

he was not going t0

testiﬁed, at the suppression hearing, that

contraband during a patdown search); State

V.

where the ofﬁcer speciﬁcally

arrest the suspect until

he discovered

Taylor, 808 P.2d 324, 324-325 (Ariz. Ct. App. 1990)

(ﬁnding the search incident to arrest exception inapplicable where both ofﬁcers involved in a
contact With the suspect agreed that the suspect

would not have been

arrested if contraband

had

not been found during the search); People V. Macabeo, 384 P.3d 1189, 1196-1197 (Cal. 2016)

(ﬁnding the search incident to arrest exception inapplicable where

state

law precluded the ofﬁcers

from arresting the suspect before the search revealed contraband, because “[o]nce

it

was

clear that

an arrest was not going to take place, the justiﬁcation for a search incident to arrest was n0 longer
operative.” (emphasis in original)).

The Idaho Supreme Court applied
462 P.3d 1177, 1182-1 183 (2020).
stopped for speeding.

drug use in the
arrest,

that

car.

but ordered

was

m,
I_d.

at

I_d.

I_d.

holding in State

1178-1 179.

The

I_d.

driver

Blﬂhe, 166 Idaho 713,

was a passenger

_, 462 P.3d at 1178.

at

V.

in a vehicle that

_,
was

Ofﬁcers observed evidence of

Ofﬁcers told Blythe he was not under

made admissions about possessing marijuana

After discussing what t0 do amongst themselves, one of the ofﬁcers

ordered Blythe to kick offhis shoes.
containing heroin.

at

_, 462 P.3d
car.

ﬂ

In that case, Blythe

166 Idaho

him out 0f the

in the vehicle.

the

I_d.

at

_, 462 P.3d at 1179.

The Idaho Supreme Court concluded

Blythe did

so, revealing

baggies

that the search incident t0 arrest

exception did not apply because the totality ofthe circumstances showed that Blythe was not going
to

be arrested

until the heroin in his shoes

was

revealed. Li. at

10

_, 462 P.3d

at

1180-1 184. In so

concluding, the Court observed: (1) the district court erroneously reasoned that the existence 0f

probable cause was enough to justify a search incident to
the ofﬁcers

were exposed

t0 so

much danger

arrest; (2) there

that a search

was n0 reason

to believe

0f Blythe’s shoes was warranted; (3)

Blythe was not handcuffed or restrained in any way; (4) there was no indication that Blythe was
about to be arrested, and the driver appeared to be the more likely candidate for
ofﬁcers’ statements t0 each other

Blythe’s shoes

was unlikely

showed n0 immediate plan

t0 reveal evidence

t0 arrest Blythe;

and

of either the speeding offense

arrest; (5) the

(6) a search

of

initiating the stop,

0r the driver’s possession 0f marijuana, where the marijuana had already been recovered. Li.

In this case, in denying Pittelko’s

E?

(Supp. Tr., p.81, L.10

— p.82,

testimony to be credible (Supp.

L.7.)

T11, p.69,

motion

t0 suppress, the court cited

and correctly applied

The court found Ofﬁcer Pierson’s suppression hearing
Ls.10-17), and emphasized that in dealing With Pittelko,

she faced a chaotic and quickly-evolving situation involving an armed suspect

reached for his weapon and failed t0 comply with

The court

further noted that

that, to the contrary, Pittelko

7.)

The court thus denied

commands

(Supp. Tr., p.70, L.8

Ofﬁcer Pierson never told Pittelko

was

in handcuffs for

the motion to suppress.

Who

that

continuously

— p.71,

he would only be

L.14).

cited,

and

most 0f the encounter. (Supp.

Tr., p.82, Ls.2-

(Supp. Tr., p.83, Ls.1 1-13.)

A review of the

record and relevant law supports the district court’s determination.

The

ﬁrst historical rationale for the search incident to arrest exception, ofﬁcer safety,

a more immediate paramount concern in this case than
in those cases,

2

The

Ofﬁcer Pierson faced a chaotic,

district court

it

was

in

E

frantic situation

0r

ﬁlm.

was

Unlike the ofﬁcers

With an armed suspect failing to

reached other conclusions, such as that Ofﬁcer Pierson’s pat

down of Pittelko

and recovery 0f the knives constitutes a valid Terry frisk and search, that Pittelko does not
challenge 0n appeal. Aside from the search incident t0 arrest exception, the state did not assert
that any other warrant exceptions justiﬁed Ofﬁcer Pierson’s search of Pittelko’s pockets.
11

comply with numerous commands,

the suspect arguing with multiple nearby individuals, the

necessity of calling for backup ofﬁcers, and the recovery of not one but

two knives from Pittelko’s

made

person. These factors not only rendered Ofﬁcer Pierson’s actions reasonable, they

more

of the circumstances analysis, that Blythe was about to be arrested or was

likely, in a totality

already under arrest. While in

of handcuffs or other

ﬁlm, the Idaho

restraints utilized

for nearly the entire encounter,

was

and uncertainty was

on Blythe,

Supreme Court speciﬁcally referenced the lack
here, as noted above, Pittelko

was

in handcuffs

and was the target of numerous yelled commands by Ofﬁcer

Pierson, and even physical force.

attendant t0 arrests

it

present,”

Unlike in

ﬁlm,

at the forefront

ﬁlm,
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Where “none 0f the

at

_, 462 P.3d

at

stress

and uncertainty

1183, here, such stress

0f the encounter.

Two federal appellate opinions, Which have held contrary to

E

and ﬁlm,

illustrate

why

those holdings should be limited to the facts 0f those case, 0r at the very least, not expanded t0
factual situations such as that in the present case. In United States V. Diaz,

854 F.3d 197

(2nd Cir.

2017), the Second Circuit Court of Appeals rejected Diaz’s assertion that Knowles V. Iowa
required a case-by—case determination as t0 Whether 0r not an arrest

was impending

a search, in part, because such a rule “ignores” the “evolving situation[s]” faced

that as

is

“new information becomes

entitled t0

available

change her course of action.”

— the presence of a

M, 854 F.3d

at

tense, uncertain,

make

207

(citing

ofﬁcers, and

Graham

V.

Connor, 490

embody allowance

for the fact

split-second judgments[] in circumstances that are

and rapidly evolving.”)) The Court also recognized

for an arrest, an ofﬁcer has reason t0

time of

gun, for example, a police ofﬁcer

U.S. 386, 396-397 (1989) (“The calculus of reasonableness must
that police ofﬁcers are often forced to

by

at the

be concerned for her safety

stop ends.” Li. at 206.

12

that “[W]here there is a basis

until she issues a citation or the

In United States V. Johnson, 913 F.3d 793 (9th Cir. 2019) (judgment vacated

0n other

grounds), the Ninth Circuit Court of Appeals held that probable cause provides a basis to search,

in part,

because “[i]n cases such as the one before us, the danger attendant t0 the custodial arrest

remains until the ofﬁcer decides to

the ofﬁcer t0 search for evidence of that crime.”

that as explained in

United States

warn, and probable cause provides a basis for

arrest, cite, or

V.

The Ninth

Robinson, 414 U.S. 218 (1973), and reafﬁrmed in Knowles,

“when an ofﬁcer begins an encounter with another

person, and probable cause to arrest exists,

danger to the police ofﬁcer ﬂows from the fact 0f the

and uncertainty, and not for the grounds for

alﬂ Knowles, 525
to

Circuit Court of Appeals also noted

arrest.”

U.S. at 487-488 (“in Robinson,

we

arrest,

I_d.

at

and

800

its

attendant proximity, stress,

(internal quotation omitted);

ﬂ

stated that a custodial arrest involves danger

an ofﬁcer because of the extended exposure which follows the taking of a suspect into custody

and transporting him

t0 the police station.” (internal quotation omitted).)

These concerns as expressed in
situation faced

by Ofﬁcer Pierson

M, Johnson, and Knowles

in this case (if not the ofﬁcers in

are particularly relevant to the

Q

Pierson faced the extended exposure 0f the lengthy detention and pat

armed and non-compliant

suspect, with all the

proximity 0f the likelihood of
that

arrest.

accompanying

stress

and

M), where Ofﬁcer

down

process involving an

and uncertainty and attendant

These concerns rendered her actions reasonable, indicated

an arrest was likely t0 occur 0r had already occurred, and justiﬁed the

district court’s

application of the search incident t0 arrest exception.

Additionally, unlike in

E, in which the Idaho Supreme Court recognized that the ofﬁcer’s

search could not have resulted in the discovery 0f evidence supporting the offense for which the

ofﬁcer possessed probable cause (driving without privileges),
1104;

ﬂ alﬂ

Blﬂhe, 166 Idaho

at,

,

462 P.3d

13

at

E,

162 Idaho

1182-1 183 (applying

at

651, 402 P.3d at

ﬂ, and recognizing

that “[t]he possibility that additional evidence

found

in Blythe’s shoes

was remote

of

of marijuana would be

[the driver’s] possession

to non-existent”),

it

was reasonable

in this case to believe that

evidence contained on Pittelko’s person and in his jacket and jeans could reveal evidence of his
possession of marijuana (the odor of which Ofﬁcer Pierson smelled), and of other concealed

weapons — two offenses
completion of the

initial

for

which Ofﬁcer Pierson possessed probable cause by the time 0f her

Terry frisk and search. Therefore, a consideration 0f the second historical

rationale for the search incident t0 arrest exception—preservation of

evidence—also supports an

application 0f the exception in this case.

The portion of the encounter
Ofﬁcer Pierson’s statement
that she

At

would

let

that provided

to Pittelko,

made

before confronting

him go depending on what

the suppression hearing,

Pierson indicated that she

When

still

some evidence

situation,

wanted

t0

start

was

to occur

was

him about the odor of marijuana,
A, 6:52 — 7:05.)

speak with Pittelko, and potentially get more information
Tr., p.52,

more

point in the encounter, Ofﬁcer Pierson

calm Pittelko down,

arrest

challenged by defense counsel about this statement, Ofﬁcer

the opportunity t0 explain her investigative strategy in

at this

no

his Wife told her. (Defense Exhibit

from him about the items he was concealing. (Supp.

Video that

that

Ls.16-25.) While she did not have

detail,

it is

clear

was attempting

from the bodycam

t0 gain control

a dialogue, and encourage Pittelko t0 cooperate

0f the

by providing

information about What he had in his possession, and about the verbal domestic altercation that

was

the reason for the police response. (Defense Exhibit A, 6:00

—

8:00.)

m

and

m

did not

require Ofﬁcer Pierson t0 be forthcoming t0 Pittelko about her plans to arrest 0r not arrest him.

Further, such suspect

management techniques

opportunity for de-escalation that

utilized in a tense encounter can provide ofﬁcers an

may prevent more

14

severe harm.

In light 0f the challenges faced, Ofﬁcer Pierson reasonably seized and searched Pittelko,

and subsequently recovered the contraband. The
and

situation she faced

was

distinct

from

that in

Q

Elm with respect t0 both historical rationales for the search incident to arrest exception t0

the warrant requirement. Additionally, a review 0f the totality ofthe circumstances does not reveal

that

no

arrest

was

and recovery 0f, the contraband found subsequent

t0 occur absent the search for,

to the knives. Therefore, the district court correctly applied the search incident t0 arrest exception.

Pittelko has failed to

show

that the district court erred in

denying his motion to suppress.

CONCLUSION
The
motion

state respectfully requests this

to suppress

Court t0 afﬁrm the

district court’s denial

of Pittelko’s

and Pittelko’s judgment of conviction.
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